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No. 11629 
IN: THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


Ey A. Toporow and LEONARD A. POTOLSKI, 
Appellants, 


US. 


UNITED STATES OF AMERICA, 
Appellee. 


PETITION FOR REHEARING. 


To the Honorable Samuel M. Driver, Clifton Mathews 
and Albert Lee Stephens, Judges of the Umted States 
Court of Appeals for the Ninth Circuit: 


Come now the appellants and respectfully petition for 


rehearing upon the following grounds, to wit: 
cl); The courtverred in matteystemract in its opinion 


(2) The court erred in matters of law in its opinion. 


i 
The Court Erred in Matters of Fact in Its Opinion. 


In its opinion, this Honorable Court stated that the 
defendants were charged in Count Four with wilfully 
causing Byron N. Taylor to make false and fraudulent 
statements in a matter within the War Assets Adminis- 
tration, to wit, “In a Veteran's Application for Surplus 
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Property and a Purchase Requisition form filled out by 


Taylor.” 


The opinion nowhere refers to the fact that the ex- 
hibits show that the applications were not made out on a 
form of the War Assets Administration, but on a form 
of the Smaller War Plants Corporation [R. 376], and 
there is no testimony that this form was a form that was 
a form of the War Assets Administration or that was 
within the jurisdiction of the War Assets Administration. 

The form reads as follows [R. 376]: 
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The Smaller War Plants Corporation was dissolved by 
an Act of Congress, December 27, 1945. 


HOM OR. 15865. 


No explanation is made as to the jurisdiction or power 
of the War Assets Administration, nor is there any show- 
ing that the alleged statements contained in the applica- 
tion were on an application of the War Assets Adminis- 
tration. 


The document must, of necessity, speak for itself as a 
document of the Smaller War Plants Corporation and a 
form for Veterans’ Application for Surplus Property of 
the Smaller War Plants Corporation, not an application of 
the War Assets Administration. We fail to see, therefore, 
how such a document or statement appearing in such a 
document is “a matter within the jurisdiction of the War 
Assets Administration.” Very evidently, the court, in its 
decision, overlooked this important document, which is the 
basis of the entire prosecution for there is nowhere any 
mention of it in the entire opinion of the court. 


See Defense Supplies Corporation v. Lawrence Ware- 
house, ct al., for the effect of dissolution of the Defense 
Supplies Corporation, 164 I. 2d 773. 


The Court, further in its opinion, erred injthesiacaml 
statement that “Taylor had no intention of going into the 
oil transport business.” Whether Taylor did or did not 
intend to go into the oil transporting business rested on 
his own contradictory statements 1n the application which 
he made and the statement which he made in the court 
room contradicting what he said under penalty of making 
a false statement to the government in his writing on the 
Smaller War Plants Corporation form. The court incor- 
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rectly assumed that he was telling the truth in the court 
and not when he made his statement when he was making 
it on the form in question. 


There is no more reason to give full credit to his state- 
ment in court than there was to give full credit to his other 
statement, which certified as follows, in question 18: 

“T hereby certify that all of the foregoing state- 


ments are true to the best of my knowledge and be- 
lief,’’ etc. 


and further, 

“that I am, or will be, directly or indirectly, the sole 
proprietor of the enterprise described herein, or 
that no person or persons, other than veterans, have 
or will have any proprietary interest in the enterprise, 
singly or together, directly or indirectly, in excess of 
50 per cent of either the capital invested in the enter- 
prise or of the gross profits or income thereof; that 
the capital invested in the enterprise does not, or will 
not, exceed $25,000 if an agricultural enterprise, or 
$50,000 if a business enterprise,” etc. [R. 377.] 


The evidence indisputably shows that Taylor, if not di- 
rectly, was indirectly to be interested in the enterprise and 
that no person or persons other than veterans have, or will 
have, any proprietary interest in the enterprise. 


The purpose of the statute and regulation, so far as 
the War Assets Administration was concerned, was not 
to deny veterans—both appellants being veterans with 
honorable discharges and excellent records—of the right 
to help other veterans in this, to the extent of paying him 
but of giving him an opportunity to make money in a 
“small business enterprise.’’ The appellants herein could 
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very well have, on July 11, 1946, bought all the govern- 
ment automobiles they wanted from ‘licensed automobile 
dealers who were not veterans but who could come to the 
war assets administration and buy on a first come, first 
serve basis without priority at all.” How, then, was any 
statement made by a veteran to get automobiles for resale 
to other veterans, or to be associated with other veterans 
who were financing them, we respectfully submit, stretch- 
ing the statute and the applicable regulation beyond their 
clear intent. It was for this reason that we contended 
from the start that the indictment did not state a public 
offense and, furthermore, that we contended that the evi- 
dence was entirely insufficient to justify the verdict. 

On July 11, 1946, it was uncontradicted in the record 
that the sales were open to veterans and non-veterans on a 
first come, first serve basis. There was no restrictions ex- 
cept as to numbers of items and there was no restriction 
against a veteran buying his quota and turning it over to 
some other veteran who may have received his quota, or 
being in partnership with the veteran who may have al- 
ready received his quota. 

There is nothing in any of the testimony that shows 
that there was any restriction that forbade Todorow or 
Potolski from buying any trucks that Taylor might have 
acquired. Mr. Alexander testifed that each purchaser 
could buy 25 units at the time [R. 12]] butemiere was 
nothing to stop them from reselling these tank refueling 
trucks for a profit. The testimony was as follows: 

“©. By Mr. Lavine: Mr. Alexander, commenc- 


ing July 2nd, the sales of surplus were then open to 
everybody, were they not? A. No; it wag not, 
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©. Was it open to non-veterans as well as vet- 
erans? A. Yes; it was. 


©. And the dealers could come in and buy, could 
they tiot, on July 2qd? A.) Vestine, could. 


©. And there was no prohibition against the deal- 
ers reselling to anyone else, was there? A. No; there 
was not. 


©. So that, under your regulations, if a dealer 
bought 25 two and one-half-ton trucks there was 
nothing to stop that dealer from reselling to Mr. 
Todorow or Mr. Potolski as of June 2, 1946, isn’t 
that correct? 


The Court: You mean commencing July 2nd? 
Mr. Lavine: Yes; commencing July 2nd, 1946. 


The Court: On transactions had commencing July 
2nd, 1946? 

Mr. duane: Yes 

The Court: Your answer? <A. That 1s comrett. 

©. By Mr. Lavine: And could buy on July 11, 
1946 from dealers—dealers who were non-veterans 
could buy up to 25 units of tank refueler trucks, 
could they not, after July 2, 1946° A. That is cor- 
Teel. 

©. And they could resell those tank refueler trucks 
to anyone for a profit, could they not? A. That is 
correct. 

Q. In other words, they could resell six or resell 
up to 25 that they had bought to Mr. Potolski and 
Mr. Todorow, isn’t that correct? A. That is cor- 
rect. 

©. “On ily 11, 1946. Thats comecr Wk 
124. | 
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“Q. By Mr. Lavine: But they could rebuy from 
some other “dealem ist that compeci:vaiere July 2, 
1946 anybody could buy from a dealer? A. That is 
COnmpect. 

©. And although he was limited to getting 25 
from the War Assets Administration, he could buy 
a hundred if he found three or four dealers who had 
thewhunadredjisimt that correct? A. Thateismeornect. 

©. Mr. Alexander, there were a number of vet- 
erans who came up to Port Hueneme, isn’t that cor- 
rect? A. Many thousand. 

©. Many thousands. And they were buying all 
kinds of supplies that you had at Port Hueneme, isn’t 
taeconiceee i. | hat is connect, aliiemlezon| 


It is thus evident that as of July 11, 1946, when the sales 
were open to veterans and non-veterans, that there could 
be no possible offense in veterans selling to veterans if 
even non-veterans could sell to veterans. 


The court, therefore, incorrectly assumes the truth of 
at least one of two elements. It is, of course, undisputed 
that Taylor made the representations but that these rep- 
resentations were false is certainly not established by the 
evidence in this case. 


The opinion states that “It may fairly be assumed that 
they (the defendants) were familiar with the procedure 
followed at the sale, the application forms used and the 
requirements as to veterans, as they had previously pur- 
chased their full quotas as veterans.” This assumption 
is not established by any substantial evidence as the form 
allegedly used by Taylor was a confidential form not re- 
leased by the Governmental agency and. as a matter of 
fact, not shown to be a form of the War Assets Admin- 
istration. 
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There is nothing in the record to show that a purchaser 
of six refueling trucks on July 11th, 1946 would be re- 
quired to follow a procedure or use a form which was 
being used at some prior date or in some prior proceedings. 


In view of the language of the application, as well as 
the language of the statutes, it cannot be assumed without 
testimony that “they knew that he was not a dealer and it 
is only claimed as priority as a veteran,” nor is there any 
substantial proof that they induced him to make the appli- 
cation for the purchase of the trucks for their benefit and 
not for his own use, or that he was obliged to make the 


alleged representations. 


The court states that there is no sound reason for in- 
voking the perjury rule with respect to the testimony of 
Taylor for the reason that “we are not called upon to sus- 
tain the finding that statements were false beyond the rule 
or against an oath.” However, the testimony in this case 
showed that Taylor was a neurotic war veteran [R. 200, 
201]. “It was a release for a nervous condition.” [R. 
200.] He got a medical discharge. His fellow partner 
Lauridsen was in a mental hospital at the Sawtelle Vet- 
erans Hospital [R. 201]. Taylor had only been in the 
service nine months when he got his discharge on account 
of his nervous condition [R. 200]. He told the court he 
was a liar. He told the court he had lied in his applica- 
tion to the War Assets Administration. He told the court 
in the present case that he lied before and that now he 
was telling the truth. But, what substantially was there 
to establish that he was telling any more the truth now 
than he was when he falsified before the War Assets Ad- 
ministration? In any event he was an admitted perjurer. 
He sought, however, to blame somebody else for his falsi- 
fication. 
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Under those circumstances, the rule in perjury should 
apply because it was his oath against the oath of each of 
the appellants that his statements were false and that they 
had caused him to make the statements that were in ques- 
tion. Can the statements of such a witness be considered 
substantial ? 


As said in Sykes v. United States, 204 Fed. 909, at page 
912: 

“And the conclusion is that the uncorroborated tes- 
timony of the confessed perpetrator of a crime, con- 
tradicted under oath by herself, contradicted by other 
witnesses, and inspired by the hope of immunity from 
punishment, which in this case has since turned to 
glad fruition, that another was an instigator or a par- 
ticipator in the perpetration of her crime, is not only 
insufficient to establish his guilt beyond a reasonable 
doubt, but that it presents no substantial evidence 
of it, Jahnke v. State, 68 Neb. 154, 104 N. W. 154, 
Loe. 


The case is very similar to Dahly v. United States, 54 
F. 2d 37, 44. There, as here, the mental condition of the 
witness “was shown by the evidence to be open to serious 
question.”” Taylor’s testimony was denied by the appel- 
lants and the only other witness to the conversation was 
an insane person. ‘Thus it is said in Dahly v. United 
States : 


“Without trenching upon the general rule that ap- 
pellate courts will not usually weigh the evidence, yet 
on account of the foregoing considerations, and in 
view of the exceptional facts in the case, we are of 
the opinion that the testimony of Smith relative to 
the particular matters mentioned cannot be held to be 
substantial in any true sense of that word. 17 C. J. 
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§§ 3594-3596; Sykes v. United States, 204 F. 909 
éC. GowK. 8)q UntitedsStates: vieMurplhiy~(Dss)e2as 
F. 404; Jahnke v. State, 68 Neb. 154, 94 N. W. 158, 
104 N. W. 154; Green v. State, 6 Okl. Cr. 585, 120 
P6607 Statihondevcotate low kligCr oO ol oU ales 
712; see, also, Mickle v. United States, 157 F. 229 
(©. Ce aie State v, Moe os Mont 352, 21> mee 
830; State v. Wilson, 76 Mont. 384, 247 P. 158; 
Cooper v. State, 130 Miss. 288, 94 So. 161.” 


Therefore, there is every reason for the “two witness 
rule’ to apply in this case and, in any event, where the 
testimony is unsubstantial it should not form the basis of 
sustaining a conviction which will wreck two other vet- 
erans in their future whole lives sentencing them to the 
penitentiary for a period of two years, fining them 
$3000.00 each, and taking away all their military credits— 
on such unsubstantial testimony. 


Counsel for appellant, also, did not make clear his point 
that the instruction did not fully state the law and that one 
refused instruction should have been given in the light of 
the situation that is shown by the character of Taylor’s 
evidence. Defendant’s Instruction 19 specifically pre- 
sented to the jury the question as to whether the acts done 
were done by Taylor on his own volition or were done as 
the result of having been caused to be done by the appel- 
lants. It was a very important question of fact which the 
court omitted to give to the jury and thus left the jury 
without one of its essential questions, namely, whether 
Taylor was falsely testifying as to “whether he did the 
thing on his own volition or did it on the suggestion or 
causation of appellants.” 


Another error in the instructions was whether there 
was any applicable regulation, rule, or order which applied 
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to the authority of the War Assets Administration. A 
crime could only be committed if there were applicable 
rules and regulations issued by the War Assets Adminis- 
trator pursuant to statutory authority, which made or re- 
quired a person seeking war surplus to make statements 
as alleged in the indictment; and, it was therefore just as 
impelling that the court and jury know both the rules and 
regulations governing the sales as it was to know exactly 
what the charge was against the appellants. Without this 
vital information in either the evidence or the bill of par- 
ticulars, or otherwise, the jury was without a rudder to 
guide it as was, in fact, the court also. 


The court also misconceives our objection to the instruc- 
tion given by the court “that it was not necessary for the 
government to prove that Taylor statements were false 
in all particulars alleged in the indictment or that appel- 
lants caused every statement to be made,” it being suff- 
cient if there was the required degree of proof that the 
statements were false in any one or more particulars al- 
leged and that appellants caused one or more false state- 
ments to be made. 


The opinion incorrectly states that there was substan- 
tial evidence in the record that the statements made by 
Taylor were false. This is absolutely incorrect. Taylor 
gave his name and his address—those were not false. He 
gave his occupation and much other data in the applica- 
tions that were not false. In fact, all of the statements 
that he gave could be said to be true except one disputed 
statement in which he claimed that he intended to go into 
the oil transporting business. Whether this was true or 
false rests on his last statement that it was false: but, in 
the printed form which he used, were inconsistent state- 
ments—some of which could be true or some of which 


ia 


might not be true. They were not on any War Assets 
Administraticn form, and it would appear that this printed 
form contained the statement that the purchases were not 
to be for resale. However, the evidence is uncontradicted 
that the War Assets Administration was selling for the 
purpose of re-sale; that it had sold to the defendants them- 
selves for the purpose of resale, and the sales were open 
to dealers on a first come first serve basis, with no prior- 
ity, at the time of this purchase. Hence, the premises on 
which this court made its statement 1s not supported by 
the evidence. 


The court further says that “The instruction correctly 
states the law,” citing cases which ante-date the decisions 
of the Supreme Court of the United States in the cases 
of Haupt v. United States, 330 U. S. 661, and Cramer 
od” Umied States, “325°U. S. 1. “In eachvot those "eases 
the Supreme Court of the United States, in effect, held 
that there had to be unanimity by the jury on the overt 
act. This instruction deprived the jury of that unanimity. 
If there is more than one alleged false statement, six 
jurors might believe one and six others might believe 
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the other, but never agree on the particular statement al- 
legedly false. Hence the instruction is faulty. 


We respectfully submit that it was not contended by 
the Government, in the case, that all of the statements 
that Taylor made were false. It was conceded in the 
oral argument that some of the statements allegedly 
false on certain applications were in fact not false and 
the court, in giving this instruction to the jury, was ap- 
parently mindful of that situation. Therefore, the proce- 
dure should have been for the Government to have with- 
drawn all statements or matters which it was conceded 
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were indisputably true, or on which there was no substan- 
tial evidence, and submitted to the jury only the particu- 
lar statement allegedly false. The case had to rest, like 
perjury cases, on all of the statements being false or 
none of them being false. However, they did not do so 


and, for that reason, we respectfully submit that the in- 
struction was erroneous and that this court erred in hold- 


ing that it was correct and this court should grant a re- 


hearing thereon. 


The opinion also erroneously held that the trial court 
was correct in sustaining an objection to the question as 
to whether Taylor knew that “he would commit a felony 
at that time.’ Knowledge by Taylor that he committed 
a felony was vital to determine whether he was in fact 
an accomplice so that accomplice instructions might ap- 
propriately be not only given but weighed by the jury in 
the light of their finding that he was in fact an accom- 
plice. 


It was not merely for the purpose of bringing out that 
Taylor had not been prosecuted for the offense and 
hoped not to be prosecuted that the question was in fact 
asked. Those questions would not aid the jury in de- 
termining whether he had in fact committed a felony 
along with the appellants, whom he accused, and _ there- 
fore that his testimony should be given less weight than 
the testimony of a credible witness. (Pcofle v. Dail, 
22 Cal. 2d 642.) 


The admission of Lauridsen’s transaction, a man who 
could not be produced because the evidence showed he 
was in a psycopathic ward, certainly could not aid in estab- 
lishing intent_on the part of Taylor. 
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It was therefore error to admit the Lauridsen transac- 
tion in support of anything. Intent to make one false 
statement cannot be aided by the alleged making by some- 
body else of another alleged false statement. 


The request to give an instruction regarding the effect 
of testimony regarding the conduct of the appellants sub- 
sequent to July 11th was not offered for the purpose of 
having court comment on the evidence but for the purpose 
of having the jury consider that testimony as to the 
effect that it would have on the lack of guilty intent on 
the part of the accused to commit any crime, or to commit 
any act charged in the indictment. 


This court, in its opinion, also unjustly, we feel, and 
critically discusses the denial of appellants’ motion for a 
bill of particulars. From the reading of the opinion, it 
would appear that the request for a Bill of Particulars 
“came at a very late hour,” but aside from the matter of 
whether it was timely, etc., gives a wrong impression of 
what really happened. 


The defendant Todorow was arraigned on April 22, 
1947 [R. 9]. On that very day a Motion to Dismiss was 
made and a Motion for Bill of Particulars was filed and 
argued on April 24, 1947, two days later [R. 10-11, 72]. 


The rules provide that a Bill of Particulars may be pre- 
sented at any time within ten days after arraignment 
(Rule 7f). Thus, within two days after arraignment of 
Todorow, and on the same day of the arraignment of 
Potolski, a request for Bill of Particulars was presented 
and denied. Surely, the rules would not require, nor was 
it possible to have presented a request for Bill of Particu- 
lars prior to the time of the arraignment of the defend- 
ants, and we respectfully submit that the request did not 
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come “at a very late hour,’ but in the case of Potolski 
probably as fast as it could have been presented, as it was 
presented within a few minutes after arraignment, and in 
the case of Todorow, within two days after arraignment. 
We submit that the implied criticism as to its coming at 
a very late hour would infer that counsel had waited two 
months after arraignment, when as a matter of fact, he 
had just come into the case the day before, and asked for 


bill of particulars the next day. 


The request for Bill of Particulars certainly did not con- 
tain a request for evidentiary matters of a character 
to which petitioners were not entitled. The rules of 
Criminal Procedure themselves provide for the Govern- 
ment to furnish the documentary evidence requested in the 
Bill of Particulars. Rule 16 of the Rules of Criminal 


Procedure provide: 


“Rule 16. Discovery and Inspection. 


“Upon motion of a defendant at any time after the 
hling of the indictment or information, the court may 
order the attorney for the government to permit the 
defendant to inspect anod copy or photograph desig- 
nated books, papers, documents or tangible objects, 
obtained from or belonging to the defendant or ob- 
tained from others by seizure or by process, upon 
a showing that the items sought may be material to 
the preparation of his defense and that the request is 
reasonable. The order shall specify the time, place 
and manner of making the inspection and of taking 
the copies or photographs and may prescribe such 
terms and conditions as are just.” 


New Federal Rules of Criminal Procedure. 
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This is practically no more than was requested under a 
Motion for a Bill of Particulars. The request was merely 
for information contained in the physical documents in the 
possession of the Government, to which Rule 16 specifically 
entitle the defendants, and a denial of the information 
therein requested was a denial of information contained in 
physical evidence in the possession of the government, 
which sets forth exact facts necessary for the defense of 
the case. 


We respectfully submit, therefore, that it was error to 
deny these defendants the Bill of Particulars requested. 
The Bill also merely asked for the name of a person or 
persons to whom the forms were given in order that the 
defendants might make further inquiry and learn facts 
necessary to complete their defense. For which reasons 
appellants pray for rehearing and reversal of the judg- 
ment: 


These appellants are fine young men with enviable war 
records; they were conducting legitimate business. They 
sought to aid other veterans rather than to buy from non- 
veteran dealers who would have made the profit or the 
money. Had they dealt with such non-veterans, there 
would have been no case here. Their innocence was 
demonstrated by the fact that they immediately cancelled 
any papers involved in their dealings with Taylor. 


That they should now face two years in the penitentiary 
and $3,000 fine each and the loss of all their soldiers’ 
rights* for all time to come upon the testimony of an 


*A veteran convicted of a felony loses all his veteran’s rights, 
under various Veteran Acts. 
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admitted perjurer suffering from a nervous condition, we 
submit, is not warranted by the evidence in this case. 


Respectfully submitted, 


Morris LAVINE, 
Attorney for Appellants. 


Certificate of Counsel. 


I hereby certify that the above petition for rehearing is 
taken in good faith and not for the purpose of delay and 


that in my opinion it is meritorious. 


Morris LAVINE, 


Attorney for Appellants. 


